[Explanation: This document is useful in the case where it is difficult or impossible to purchase the building(s) directly with the intended instrument of co-ownership (in our case, an LLC, as outlined in the “Operating Agreement”.) This can happen because many mortgage companies won’t work with such entities, or charge a much higher interest rate and points, thus making the project financially less tenable. In such cases, one or more individuals may purchase the property and then use this “Capital Lease” to transfer all of the ownership powers to the intended ownership vehicle. In the case outlined below, the original purchasers still have the mortgage, though not the ownership powers, thus realizing the goal of co-ownership, but possibly making it harder for them to move on and purchase other properties, because other banks will see the purchasers as holding the mortgage. This caveat may be worked around by demonstrating that the LLC has paid the bills over the years, but it’s worth noting and being clear about whether or not the purchasers feel comfortable with that solution.]

LEASE AGREEMENT

This Lease Agreement ("Lease") is made and entered into as of this ____ day of ____________, ____ by and between _____________ (referred to as “Purchasers”), individuals and owners of the property described below and [The LLC to have the ownership powers], a Maryland limited liability company (referred to as the "LLC").

R E C I T A L


I. Purchasers acquired the land and improvements commonly known as ______ (the "Property") on behalf of the LLC, for the purpose of establishing a residential community, as more fully described in the LLC’s Operating Agreement (referred to as the “Operating Agreement”, as may be amended from time to time);

II. The parties intended to transfer legal ownership of the Property from Purchasers to The LLC, which transfer is presently restricted and not advisable under the terms of the mortgage financing that facilitated the purchase of the Property;

III. It is the desire and intention of the parties that the right of occupancy of the Property vest and remain exclusively with the LLC, and that transfer of legal title from Purchasers to The LLC be effected as and when advisable;

IV. The parties have determined that it is in their respective best interests to enter into this lease pursuant to which Purchasers lease the Property to The LLC with the right of purchase, upon the terms, conditions and covenants set forth below.

NOW, THEREFORE, in consideration of the Recital, which is an integral part of this Agreement, and for the mutual promises herein contained, and other good and valuable consideration the receipt and sufficiency of which are hereby acknowledged, the parties intending to be legally bound agree as follows:

1. Lease of Property. Purchasers hereby leases the Property to The LLC, and The LLC hereby leases the Property from Purchasers for a term of seven (7) years, beginning as of July 1, 2008 and ending July 1, 2015. Purchasers shall provide The LLC with possession of the Property as of the commencement of the term.

2. Option to Renew.  The LLC shall have the option to renew the term for 3 successive renewal terms of seven (7) years each. Each such option shall be deemed exercised automatically without any action on the part of The LLC, unless Purchasers receive written notice from The LLC at least ninety (90) days prior to the expiration of the then current term of The LLC’s intent not to exercise the applicable option. Notice shall be delivered to Purchasers in accordance with Section 19 below. Base rent payable for each renewal term shall be an amount equal to the base rent payable during the immediately preceding term.

3. Base Rent.  The LLC shall pay to Purchasers during the rental Term funds equal exactly to the mortgage payment, including all fees included therein, including but not limited to principle, interest, escrow of taxes and insurance, and late fees due to late payment by the LLC on the first day of each month of the term.  All payments shall be made to Purchasers at the Property, or such other place as Purchasers may designate from time to time. The LLC shall pay directly or reimburse Purchasers for any other operating expenses incurred in connection with the Property and/or the use, occupancy and ownership thereof, excluding only taxes on Purchasers’ incomes.

4. Use.  The Property shall be used as a residence for The LLC’s members and others permitted residency under the Operating Agreement, or for any other purpose chosen by the LLC, unless that purpose would result in (i) a default, breach or acceleration under _____________’s mortgage, or (ii) increase in the premiums paid on, or cancellation of, any insurance policy with respect to the Property.

5. Utilities.  The LLC shall arrange for, and shall pay when due, all charges for water, sewer, gas, fuel oil, electricity, internet, telephone and all other services and utilities used on or in connection with the Property. Tenant may install separate metering for residents, provided that primary responsibility for all utilities shall remain with Tenant. 

6. Purchase Option.

6.1. From the date hereof and until the expiration or earlier termination of this Lease, including all renewal terms, The LLC shall have the option to purchase the Property from _____________for a price equal to the unpaid principal on the mortgage loan plus any costs related to the sale or change/transfer of title. The foregoing purchase price shall apply notwithstanding the increase or decrease in the market value of the Property, it being the intent of the parties that The LLC replace _____________ as owner of the Property as if The LLC were the original purchaser.

6.2. Exercise of The LLC’s purchase option shall be made by written notice to _____________and settlement of title shall take place as soon thereafter as practicable, or as otherwise agreed by the parties. Upon consummation of purchase, this Lease shall be terminated without further obligation.

7. Sale Option.
7.1. From the date hereof and until the expiration or earlier termination of this Lease, including all renewal terms, the LLC shall have the option to force Purchasers to sell the property, if the LLC needs to recoup its investment and is unable to exercise the Purchase Option.  If exercised, Purchasers will receive the proceeds of the sale up to but not exceeding the unpaid principal on the mortgage loan, and the LLC will receive the remaining proceeds.

7.2. Exercise of The LLC’s purchase option shall be made by written notice to Purchasers and settlement of title shall take place as soon thereafter as practicable, or as otherwise agreed by the parties. Upon consummation of purchase, this Lease shall be terminated without further obligation.

8. Assignment. Purchasers may not sell, gift, convey, or in any manner transfer title to the Property during the period of The LLC’s purchase option under Section 7 above, without the LLC’s express, prior written consent. 

9. Maintenance and Repairs.  The LLC shall, at its expense (i) maintain the Property in good, safe and operating condition, including all structures, grounds, sidewalks, driveways and adjacent areas, and (ii) make all necessary repairs to structures, foundation, supporting walls, roof, floors, interior walls, ceilings, mechanical, electrical systems, plumbing and HVAC systems, and all other structural and non-structural components and other parts of the Property. The LLC shall insure that all trash, garbage and debris are promptly removed from the Property.

10. Alterations and Improvements.  The LLC may, at its expense, remodel, redecorate, and make additions, improvements and replacements of and to all or any part of the Property as necessary to insure a safe and harmonious living environment for the residents.  All work shall be completed in a good and professional manner utilizing quality materials. All personal property of the LLC and residents shall remain the property of the LLC and residents, free and clear of any claim by Purchasers. The LLC shall have the right to remove all such property at any time provided that all damage to the Property caused by removal shall be repaired by the LLC at the LLC's expense.  Any property remaining in or on the Property after termination of this Lease may be disposed of by Purchasers in their discretion, at The LLC’s expense.

11. Insurance.

11.1.  Purchasers shall maintain fire and extended coverage, property and casualty insurance on the Property for the full value of the Property and all improvements. The LLC may if it chooses, maintain insurance on personal property located at the Property.

11.2. Purchasers may maintain a policy or policies of comprehensive general liability insurance with respect to activities at the Property, with policy limits of not less than $5,000,000 combined single limit coverage of bodily injury, property damage or combination thereof. The LLC shall provide Purchasers with current Certificates of Insurance evidencing The LLC's compliance with this Section. 

11.3. The parties mutually waive all rights and claims against each other for all losses covered by their respective insurance policies, and waive all rights of subrogation of their respective insurers. The parties agree that their respective insurance policies are now, or shall be, endorsed so that such waivers of subrogation shall not affect their respective rights to recover thereunder.

11.4. Claims against Purchasers for injury or death to persons, damage to property:  To the extent that either party is required to or does carry insurance hereunder, each party’s property loss risks shall be borne by such insurance, and each party agrees to look solely to and seek recovery only from its insurance carriers in the event of such losses; for purposes hereof, any deductible amount shall be treated as though it were recoverable under such policies. 

12. Indemnification.

12.1. The LLC shall indemnify, defend and hold harmless Purchasers and their agents and representatives from and against all damages, losses, suits, claims, liability and expenses of any kind that may be incurred under or in connection with this lease and the LLC’s occupancy and use of the Property, whether or not Purchasers were negligent or in breach of any provision hereof and regardless of the nature of the liability, it being understood, and the intent of the parties, that Purchasers have no liability of any kind with regard to the Property and the occupancy, possession or ownership thereof, excluding only such claims as may arise as a sole and direct result of Purchasers’ intentional and wrongful, or grossly negligent, act or omission.

12.2. Notwithstanding any provision of this Lease to the contrary, including as provided in the preceding paragraph, Purchasers shall indemnify, defend, and hold harmless the LLC, its members, principals, agents, invitees, licensees and representatives, from and against all damages, losses, suits, claims, liability and expenses of any kind that may be incurred as a result of the intentional, wrongful or grossly negligent act or omission of Purchasers, and/or as a result of any breach by Purchasers of their obligations under this Lease, and/or from any breach by Purchasers of their obligations under any mortgage obtained by Purchasers with respect to the Property.

13. Signs.  The LLC may place on the Property signs permitted by applicable zoning ordinances and private restrictions. The LLC shall be solely responsible for obtaining necessary permission from governmental authorities or adjoining owners and occupants for placement or construction of all permitted signs. The LLC shall repair all damage to the Property resulting from the removal of signs installed by The LLC.

14. Access. Purchasers may enter the Property at reasonable hours for inspection provided Purchasers shall not thereby unreasonably interfere with The LLC or the residents of the Property.

15. Return of the Property.  At the expiration or earlier termination of this Lease or The LLC’s right of possession, The LLC shall surrender possession of the Property in good and clean condition, reasonable wear and tear excepted, and shall ensure that all personal property has been removed. All leasehold improvements done at The LLC’s expense will remain The LLC’s property, and must be paid for by Purchasers at a mutually acceptable price.

16. Default.  If default shall at any time be made by The LLC in the payment of rent when due to Purchasers as herein provided, or in any of the other covenants or conditions to be kept, observed and performed by The LLC, Purchasers may declare the term of this Lease ended and terminated by giving The LLC written notice, and if possession of the Property is not surrendered, Purchasers may reenter and take possession of the Property. Purchasers shall have, in addition to the remedy above provided, any other right or remedy available to Purchasers on account of any LLC default, either in law or equity.

17. Quiet Possession.  Provided that The LLC is not in default hereunder, Purchasers covenant and warrant that upon performance by The LLC of its obligations hereunder, Purchasers will keep and maintain The LLC in exclusive, quiet, peaceable and undisturbed and uninterrupted possession of the Leased Property during the term of this Lease.

18. Condemnation.  If any legally constituted authority condemns the Property such that the remaining part, if any, is unsuitable for residency by The LLC, this Lease shall terminate and the compensation received in connection with such condemnation shall be allocated between the parties in an equitable manner, consistent with the purpose of this Lease as set forth in Section 26 below.

19. Subordination. This Lease is subject and subordinate to all mortgages now or hereafter placed upon the Property, and all renewals, extensions and modifications thereof, and all other encumbrances and matters of public record applicable to the Property, including any reciprocal easement or operating agreements, covenants, conditions and restrictions.  The LLC shall not act or permit the Property to be used or operated in violation thereof.  If a lender elects to make this Lease prior to the lien of its Mortgage, and if the lender under any prior Mortgage shall require this Lease shall be prior to any subordinate mortgage, such elections shall be effective upon written notice to The LLC.  The provisions of this Section shall be self-operative; however, The LLC shall execute such documentation as Purchasers or any Lender may request from time to time in order to confirm the matters set forth in this Article in recordable form

20. Estoppel Certificate.  The LLC shall from time to time, within ten (10) days after written request from Purchasers, execute, acknowledge and deliver a statement:  (i) certifying that this Lease is unmodified and in full force and effect or, if modified, stating the nature of such modification and certifying that this Lease as so modified, is in full force and effect (or if this Lease is claimed not to be in force and effect, specifying the grounds therefor) and the dates to which the rent and other charges hereunder have been paid, (ii) acknowledging that there are not, to The LLC’s knowledge, any uncured defaults on the part of Purchasers hereunder, or specifying such defaults if any are claimed, and (iii) certifying such other matters as Purchasers may reasonably request, or as may be requested by Purchasers’ current or prospective lenders or insurance carriers. If The LLC shall fail to execute and return such statement within the time required, The LLC shall be deemed to have agreed with the matters set forth therein, and Purchasers acting in good faith shall be authorized as The LLC’s attorney in fact to execute such statement on behalf of The LLC, which shall not be in limitation of Purchasers’ other remedies.

21. Notices.  All notices required or permitted hereunder shall be deemed sufficiently given or served if sent by United States certified mail, return receipt requested, addressed as follows:

If to Purchasers to:

_____________





_____________

_____________

If to The LLC to:


______________________

A party may from time to time change its address by written notice to the other party.

22. Waiver.  No waiver of any default shall be implied from any omission to take action by the other party. One or more waivers of any provision shall not be construed as a waiver of any subsequent or other breach of such provision, or a breach of any other provision of this Lease.

23. Construction.  This Lease shall be construed as a capital lease with the rights and obligations of ownership vested with the LLC to the fullest extent permitted by law. The headings are for convenience only and shall not be considered in interpreting the meaning of any provision of this Lease.  The term including shall be without limitation.  This Lease constitutes and incorporates the full understanding of the parties regarding the Property, and supersedes all prior understandings or agreements on the subject matter. This agreement may be modified only by a further writing duly executed by both parties.  Nothing herein shall be construed to provide any rights or benefit to any third party, including any member of The LLC or other resident of the Property. If applicable law requires that this Lease be in the form of a deed, this Lease shall be deemed a deed of lease for all purposes, and Purchasers shall be deemed to have granted and demised the Property to The LLC for the full specified term and all renewals thereof, subject to the other terms and provisions contained herein. This Lease has been mutually negotiated by Purchasers and The LLC, and any ambiguities shall not be interpreted in favor of either party.  

24. Successors.  The provisions of this Lease shall extend to and be binding upon Purchasers and The LLC and their respective legal representatives, successors and assigns.

25. Compliance with Law.  The LLC shall at all times and at its expenses comply with all laws, orders, ordinances and other public requirements now or hereafter pertaining to the Property and/or the ownership or use thereof.  The LLC shall not perform or permit any act or carry on any practice that may injure the Property, or cause any offensive odors, loud noise or other nuisance.

26. Governing Law.  This Agreement shall be governed, construed and interpreted in accordance with the laws of the State of Maryland.

27. Relationship of the Parties.  The parties acknowledge that Purchasers may be members or managers of The LLC.  The LLC hereby waives any conflict of interest issues with regard to such membership or management, and agrees that nothing herein shall prohibit or restrict Purchasers from exercising any and all rights as members or managers of The LLC. It is the intention of the parties that no provision hereof, or act of either party, shall be construed as creating the relationship of principal and agent, partnership, joint venture or other enterprise, or render either party liable for any of the debts or obligations of the other party, except under any indemnity provisions expressly set forth above

28. Representation. The parties acknowledge that this Lease was prepared by the ___________, counsel to The LLC. Each party acknowledges that it has had the opportunity to consult with private independent counsel, and agree that the execution of this Lease is voluntary and intentional, and determined by each party to be in its respective best interest.

IN WITNESS WHEREOF, the parties have executed this Lease as of the day and year first above written.


_______________LLC

__________________________


By: ________________________________

Title:

__________________________
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